ELOMS Ethical, Legal, and Organizational Medicine

Role of Professional Associations

Table 3. Key Professional Associations

Association

Description

RDoC and PHO

CFMS and FMEQ

Provides leadership lo physiciass and advotates for access to high qualily care in Canada
Represents physician and population concerns al the aational level

Membership i wilestary

Negollates fee and beaetit schidules with previntial gosverments

Bepresents he economi and professional interests of physicians
Membership is voluntary
Prowde physcian health support
Physician-Tun organisation that protects the miegeity of member physicians
Prowedes legal defense agalnst sllegations of malpralice or segligence
Provides rish man agement and educational progiams
Membership i volumtary but &3l phyiicians mest kave seme {orm of kability msurante
bipholds eronomic and prelessional imberests of residents across Canads
Faclitates drscussion amongst PHOs regacding volicy and advecacy iems
Medical students are sepresented at thein <=2 ities by student bodies, which collectively lorm the CEMS or FME
PG membership inchades that of francaphs =2 GerScal schapds

Ethical and Legal Issue

Introduction to the Principles of Ethice

ethics involves thinking about what the best course of action imaj(bu it a specific case, including:

. principles and values that help us consider what might be moraihy srmissible and/or
impermissible in specific circumstances
2.rights, duties, and obligations of individuals and groups

as a self-regulated profession, ethical and professional practice is guide( b < shared code of conduct

(the CMA code of ethics), and by our provincial licensing bodies (througn ~Gucies)

the physician-patient relationship significantly depends on trust, which is r{aghized in the concept of

fiduciary duty/responsibility of physician towards patient

« a fiduciary duty is a legal duty to act in another party’s interest. Profit from th: fidr.ciary relationship
must be strictly accounted for with any improper profit (monetary or otherwise) resulting in sanctions
against the physician and potential compensation to the patient, even if no phvsiadi harm has befallen

the patient

Table 4. The Four Pri oach to Medical Ethics T .

Principle

Autenomy

Won-Maleficence
Justice

Recognizes an individeal’s right 1o make their own decisions i il own way(s) based on their wishes, befiefs, values,
and preferences

it may mat be possible for 3 person 1o make 3 Tally 3Ut0ROMONS decision andior to bave & aulomomows dediion
honosred i some circamstances. For instance, if an autonemous request for a medical intervention is deemed chinically
inappropriate from the physikn's perspective. hen the physician need nol alffer it

Aalonomy a0l synomymeus with capaciy

Mhmhﬂhhhﬂkﬂ.hﬂuﬂulsmﬂlmhn their best interests. Consideration of best
inlerests should consider the patienl’s valwes, befefs, and preferences. so lar &5 thise ane known_ Besi mierests extend
beyond solely medical corsiderations

May be limitled by the principe of Autsnomy (ech & when differences exist between patient and clinecian's conqeptins
of best interests)

Paramount in situations whete consentichoice is nol possible

ObBgation 1o awoid causing harm, primum mon nocere [*First, do no harm”)

& limiling principle of the Beneficence prncipie

Fawr distiibution of besefis and harms wil hin a community, regar dhess of grography, income, or ether social faciors

Comcepl of fairness: b5 the patient receiving what they deserve - their fair share? Are they treated the same & equally
sitgated patients? fequity] How does ope sel of treatment decisions impact olhers? (equality)

Equality and equity are different notions of justice. Equality imvaives prowiding the destribution of ressirces to all people
irrespective of differing needs, and equity immives distributing resources in a way that considers differing needs (sech
25 circumstance and social content). Both concepts raise ditteren! considerstions

Bassc buman rights, sech asbreedem lrem persequlion and the right to bave one's interests considered and reipecied
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Advocacy and Diversity

«  Similar to how the FMED represents
the interests of francophone medual
schooks and the CFMS represents
those nalon-wide, other professional
#ss0C iatons serve and advodale on
pehall of different com munites

« These associations may Serve
wadmonally unde epresented
Qroups, underserved Communties,
commumises facmg Siuciusal
barriers, andior communities with
unaque health needs

«  Some pamples of prolessional
essociations that physicians of
medical students may join are Gay,
Leshian. Bisexusl and Transgende:
(GLET) Medsal Students of Canada;
the Black Medical Studens
Association of Canada, Black
Physicians Associstion of Ontano
[BPAD), Mushm Medical Association
ol Canada and the Indigenout
Physicians Association of Canada
(IPAL). Indigenous Medaal/Dental
Students Associaton [IMDSA,
Albesta)

o

Woie: The fowr pringiples approach e, pranciplismlis just oae spproach to medical BlRics. There exist many oiher ehecal principhes Bhat are slio
rebevant o afi@one k.9 Transpanency. ust, #ic )

Autonomy vs. Competence vi. Capacitly
Rutonomy. the nght thal patients have
o make decisions sccording W0 thew
valises, beliefs, snd prelerences
Competence: the ability 1o make

a specific decision for oneself as
determined legally by the courls
Capacity. the ability to make a specific
decision for onesell as delermined by
the chinicians proposing the specific
treaiment
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4_gives parents the option 1o terminate a pregnancy or begin early treatment if/as applicable
= ethical dilemmas may arise because of the sensitive nature of genetic information; important
ethical complexities and considerations related to genetic testing may include:

+ the individual and familial implications (e.g. how will learning about information confirmed

via genetic testing influence one's family dynamic?)
+ its pertinence 1o future disease
« its ability 1o identify disorders for which there are no eflective ireatments or preventive

steps (e.g. should a person know if they/their fetus is genetically predisposed to an incurable

disease? Would the potential harms of knowing this information potentially outweigh the
benefits?)

« its ability 10 identifly the sex of the fetus, which may or may not be desired and/or relevant
information to one’s decision-making

« obtaining truly informed consent is difficult due to the complexity of genetic information and
the inability to know precisely what will/will not occur as a result of such testing (e.g. people

may receive unexpected and unwanted genetic information afier consenting fo the testing)

« related to the above, consent to genetic testing and consent to disclosure of all genetic
information that results from the test may be distinct

« some patients may want to be informed of genetic test results in particular ways (e.g. witha
support person present). In the case of delivering complex information, genetic counselling
may be recommended

+ duty to maintain confidentiality vs. duty 1o warn family members (e.g. if a patient’s
sister is likely predisposed to the same senetic condition as your patient, what are your
responsibilities 1o the sister, il any?)

« risk of psychological harm

+ risk of experiencing unjust social distrinzingsion if such genetic information is disclosed to
ceriain parties

» as of 2017, the Genetic Non-Discrimination Act exisis

« genetic testing requires informed consent

- physicians are obligated to inform patients that prenatal testuingexists and is available

« in some specific circumstances, a physician may be able to breaci confidentiality in order to warn
family members about a condition if harm can possibly be prezentud via treatment or prevention.
In general, the patient’s consent is required, unless the harmi 105 avoided is sufficiently serious to

rise to the level of imminent risk of serious bodily harm or death{(i.e. =51 a chronic condition, but an

acule life-threatening condition). It is recommended 1o consult'wiln l=gal counsel and bioethics if
complexities arise in regard to breach of confidentiality/duty 10 warn

End-of-Life Care

Overview of Palliative and End-of-Life Care
« focus of care is comfort and respect for person nearing death and maximizing quality of life for
patient, family, and loved ones
« palliative care is an approach that improves the quality of life of patients facipgife-threatening
illness, through the prevention and relief of suffering, including treating pain, »'ysical,
psychosocial, and spiritual concerns
« appropriate for any patient at any stage of a serious or life-limiting illness
« may occur in a hospital, hospice, in the community, or at home
« often involves an interdisciplinary team of caregivers
« addresses the medical, psychosocial, and spiritual dimensions of care
« palliative sedation: the use of sedative medications for patients that are terminally ill to relieve
stiffering and manage symptoms
« withdrawing or withholding life sustaining interventions (e.g. artificial ventilation or nutrition) that
are keeping the patient alive but no longer wanted or indicated

Medical Assistance in Dying
« medical assistance in dying: the administering or prescribing for self-administration, by a medical
practitioner or nurse practitioner, of a substance, at the request of a person, that causes their death

Common Ethical Arguments/Opinions

« criminally prohibiting medical assistance in dying may influence some individuals 1o end their own
lives and/or to endure intolerable suffering until their natural death occurs

« patient has the right to make autonomous choices about the time of their own death

« belief that there is no ethical difference between the acts of euthanasia/assisted suicide and forgoing
life-sustaining treatments

« belief that these acts benefit terminally ill patients by relieving suffering

« belief that patient autonomy has limits and that one cannot and/or should not be allowed to make an

autonomous request to end one’s life
« death should be the consequence of the morally justified withdrawal of life-sustaining treatments

only in cases where there is a fatal underlying condition, and it is the condition (not the withdrawal of

Utlimtgé] that causes death
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Palliative Care — Not the Same as
Medical Assistance in Dying
Palliative care is an approach designed
1o improve symploms and quality of
life for the duralion ol & person’s ke,
but unlike Medical Assistance in Dying,
i does not aim directly at or imtend 1o
end the person's life. Many paliative
care physicians are incorposating MAID
conscientiously object
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Is thiz 3 Mo Uss
“treatment™7 common law
Yes
Is the patient
capabie to No 1= this Ne Discuss
ok This Bn = #{ involvement
daciion? ml of SDM
Does patient
Yes dispute the e
finding of
incapacity
Yes w

—_—

Treat as emergency folhwiing anv known Trask
prior capable wishes (e g. JeF wvah's
Witness card)

¥ thers is .0 S04 for the incapable patient, the docter can
apply 1o the CLX " 2 appoint & patient representative

If the doctor hia s gor J reason to think the SDM is making
inapproprists dessior.. for the incapable patient, &n
application cain b mud. 1o the CCB 1o review tire SDM's
decisions and appo at ~ ... W patient representative

CCE = congent and capacay beard, SDM = substilute decesion-maker

Figure 2. Ontario consent flowchart
kdapted by HéEber P from Sunrytrook Hestth Soences Centre Consent Guidelings

Obtaining Legal Consent
 consent of the patient must be obtained before any medical intervention is provi¢ ed; consent can be:

verbal or written, although written is usually preferred

a signed consent form is only evidence of consent - it does not replace the prodess for obtaining
valid consent

most important component is what the patient understands and appreciatis, rGt what the signed
consent form states

» implied (e.g. a patient holding out their arm for an immunization) or expressed
« consent is an ongoing process and can be withdrawn or changed after it is given, unless stopping

a procedure would put the patient at risk of serious harm, and the patient is not informed of and/
or capable of considering these harms

if consent has been withdrawn during a procedure, the physician must stop treatment unless
stopping the procedure would threaten the patient’s life

in obtaining consent to continue the procedure, the physician need only re-explain the procedure
and risks if there has been a material change in circumstances since obtaining consent originally.

If there has been no material change in circumstances, simple assent to continue is sufficient
(Ciarlariello v. Schachter)

« HCCA of Ontario (1996) covers consent to treatment, admission to a facility, and personal assistance
services (e.g. home care)

Exceptions to Consent
1. Emergencies

treatment can be provided without consent where a patient is experiencing severe suffering, or
where a delay in treatment would lead to serious harm or death and consent cannot be obtained
from the patient or their SDM

emergency treatment should not violate a prior expressed wish of the patient (e.g. a signed
Jehovah's Witness card)

if patient is incapable, the physician must document reasons for incapacity and why situation is
emergent '

patients have a right 1o challenge a finding of incapacity as it removes their decision-making
ability

if a SDM is not available, the physician can treat without consent until the SDM is available or the
situggion is no longer emergent
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= itis the physician’s responsibility to ensure appropriale security provisions with respect 1o electronic
records and communications
* with the advent of digital records, there have been increasing issues with healthcare providers
that are not part of a patient’s circle of care accessing medical records inappropriately (e.g. out of
curiosity or for profit). All staff should be aware that most EMRs log which healthcare providers
view records and automatically flag files for further review in certain cases (e.g. same surname,
VIP patients, or audit of access to records)

Consent and Capacity
Ethical Principles Underlying Consent and

* consent is the autonomous suthorization of a medical intervention by a patient

+ usually the principle of respect for patient autonomy must be balanced with the principle of
beneficence, since a physician need not offer an intervention that does not serve some benefit based on
their clinical judgmen

» informed consent is a process, not a transaction or a signature on a page

+ informed refusal is equivalent in principle and approach

= if a patient is deemed incapable of consenting to a proposed medical intervention, then it is the duty of
the SDM (or the physician in an emergency) fo act on the patient’s known prior wishes or, failing that,
1o act in the patient’s best interesis

« there is a duty to discover, if possible, what ihe raiient would have wanted when capable

= central 1o determining best interess is understa®23ig and taking into account the patient’s values,
beliefs, and preferences, including a ny relevant ¢sin2al and/or religious considerations and the
patient’s interpretation of those considerations

« more recently expressed wishes take priority ovel rem#te anes

* patient wishes may be expressed verbally or in wriiten farm

* patients found incapable of making a specific decision should still be involved in the decision-making
process as much as possible. if a patient found incapable capresses a willingness 10 pursue the
proposed treatment/intervention, then this is known as.asrent “ather than ‘consent,’ which requires
capacity)

« agreement or disagreement with medical advice does not deterrisie findings of capacity/incapacity

» however, patients opting for care that puts them at risk of serjous “.4rm that most people would want
to avoid should have their capacity carefully assessed. Steer clear /rom e tendency 1o define what
reasonable person standards may be. If appropriate, look 1o disceni pa2ems of justification offered
by patients and their individual values and beliefs, which may be inhiver’cid by social context, such as
culture and/or religion

» laws pertaining to consent and capacity may vary by province/territory {nd cesders are encou raged to
consult provincial territorial guidelines

Four Basic Requirements of Valid Consent
1. Voluntary
* consent must be given free of coercion or pressure (e.g. from family member.Zio.might exert
‘undue influence,’ from members of the clinical team)
» the physician must not deliberately mislead the patient about the proposed treatiier
* the physician must engage in self-reflection prior to entering the conversation regi rdiz.g their

-

position of power and privilege as well as take measures to mitigate the power differential within
the relationship
2. Capable
* the patient must be able to understand and appreciate the nature and effect of their condition as
well as of the proposed treatment or decision
3. Specific
* the consent provided is specific to the procedure being proposed and 1o the provider who
will carry out the procedure (e.g. the patient must be informed if students will be involved in
providing the treatment)
4. Informed
= sufficient information and time must be provided 1o allow the patient to make choices in
accordance with their wishes, including:
* the nature of the treatment or investigation proposed and its expected effects
+ all significant risks and special or unusual risks
+ disclose common adverse events and all serious risks (e.g. death), even if remote
* alternative treatments or investigations and their anticipated effects and significant risks
* the consequences of declining treatment
* answers to any questions the patient may have
» the reasonable person test - the physician must provide all information that would be needed “by
a reasonable person in the patient’s position™ to be able to make a decision
* it is the physician's responsibility 1o make reasonable attempts to ensure that the patient
understands the information, including overcom ing language barriers, or communication
challenges
. ph‘_ﬁiﬁs have a duty to inform the patient of all legitimate therapeutic options and must
not withhold information based on conscientious objections (e.g. not discussing the option of

Hg'grgen{ y contraception)

CPSD Policy Consent

Dbtaining valed consent betoe carmying
procedures has long been iecognized
&% an elementary slep i lelfilling the
physicien s obligations to the patent

PSO Policy on Capacity

Capacity is an essential component

of vaid consent, and obiaining valid
consenl i & policy of the CMA and other
professional bodes

Geriatric

*  Identify their goals of care and
resuscilation options (CPR o DNE)
{Note: we should aim 1 have gosts
of cate distussions with all patients,
regardiess of age)

= Check lor documentation of avance
cate planning (commanly referred
1o 85 ‘advance directives’) and POA
where applicabile

Paediatiic Patient

«  Identity the primary decision-maker,
if applxcable (parents. guardian,
wards-ol-slate, emancipated)

+ Regarding capacity assessment
(see Foediotric Aspects of Capocity,
ELOM14)

= Be aware of custody issues, il
applicatie

Terminadly Il or Palliative Patient

»  Consider the SPIES approach 1o
breaking bad news (see ELOMIS)

+  identity the patient’s goats of
care lie. deease vs symplom
management)?

» ldentify whether an advance caie
PME

w m h‘m“.lm
sccording to the SDM hierarchy, il the
patient has 3 POA then abisin a copy
of the document

thoroughly document

» ldentify if the patient has an SDM o
who has their POA and locate it, if
apphicable

= Check he patient's chari for any
Mental Health Forms fe.g. Form 1)
of amy forms they may have on their
person e.g. Form 42)
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1965

1966

1984

1985

1990

1996

1996

22

» coercive relocation to isolated and sedentary communities away from ancestral lands,
ending seasonally dynamic way of life

» sled dogs were killed, which discontinued the Inuit traditional way of life and forced
them to rely on government supplies

» discs, to be worn around the neck, were issued with numbers in lieu of Inuit
surnames and lo ease bureaucratic workload

Royal Commission on Health Services (Hall Commission) recommends federal leadership
and financial support with provincial government operation

National Medical Care Insurance Act

» federal government’s first legislation with the goal of free access to healthcare

« federal government to pay half of medicare costs in any province with insurance
plans that meet criteria of being universal, publicly administered, portable, and
comprehensive

« Indian Health Services budget is reduced under the guise of equality and social and
legal integration. Individuals can only receive support for healthcare services if they
prove they are Indigenous, have been refused funds from their band, and can not obtain
provincial health services. Financial limits are set to prevent “overuse” of services.
This creates further barriers to accessing healthcare, while reducing barriers for non-
Indigenous peoples

Canada Health Actéeqilssed by federal government

« replaces Medical Care7ct (1966) and Hospital Insurance and Diagnostic Services Act
{1957)

« provides federal fundsdegsovinces with universal hospital insurance

« maintains federal goverpinent contribution at 50% on average, with poorer provinces
receiving more funds

« medical insurance mush be “comprehensive, portable, universal, and publicly
administered™

« bans extra-billing by new fift FXCri*«%ion: accessibility

Eill C-31

« the Indian Act forced Indigenots weinen who married non-Indigenous men to lose their
Indian status

« Bill C-31 avtempted 1o siop the involuriarytnfranchisement of Indigenous women (and
their children) who married non-Indigendu) men

« Bill C-3 in 2011 and later cases ensured 2! el*ible grandchildren of women who lost
status could regain it

Oka Crisis
» land dispute over ancestral Kanienkehaka (Molawk) territory
« brought about the Royal Commission on AboriginalIcaples (1996)

Canada Health and Social Transfer Act passed by feders government
» federal government gives provinces a single grant for hadithzare, social programs, and
post-secondary education; division of resources at province: discretion

Royal Commission on Aboriginal Peoples
« established in the wake of the Oka Crisis. The Commission’s Report, the product of
extensive research and community consultation, was a broad survey of historical and
contemporary relations between Aboriginal and non-Aboriginal peoples in Canada
« recommendations made on how to repair the relationship between Indigenous peoples
and Canada

Kirby and Romanow Commissions appointed

« Kirby Commission (final report, October 2002)

« examines history of the healthcare system in Canada, pressures and constraints of '
current healthcare system, role of federal government, and healthcare systems in foreign
jurisdictions

Romanow Commission (final report, November 2002)
» dialogue with Canadians on the future of Canada’s public healthcare system

First Ministers’ Meeting on the Future of Health Care produces a 10 year plan
» priorities include reductions in waiting times, development of a national pharmacare
plan, and primary care reform

Chaoulli v. Québec, Supreme Court of Canada decision

« rules that Québec’s banning of private insurance is unconstitutional under the Québec
Charter of Rights since patients cannot access the relevant services under the public
system in a timely manner
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